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REFORMATION OF POLICY—NECESSARY 
PARTY TO ACTION 


Named Insured 


Property owned by one Venturella was insured by the de- 
fendant insurance company against loss from fire, the policy 
containing a mortgage clause for the benefit of the mortgagee. 
Venturella sold this property to plaintiff, who thereafter, 
through the mortgagee association, paid all the premiums due 
on the policy. No change was made in the policy and subse- 
quently when a renewal policy was issued, Venturella was 
again named as the insured, the mortgagee’s agent failing to 
—s the ——o company of the change in ownership of 

P : the property and the insurance agent failing to inquire as to 
Please Route to: whether there had been any change. The policy was delivered 
to and retained in the possession of the mortgagee association 
and plaintiff had no opportunity to see the policy or to discover 
that it had not been issued in his name. 


Insurance Company Denies Liability 


Subsequently, after the property was destroyed by fire, the 
insurance company denied liability to plaintiff on the ground 
that he was not the named insured and denied liability to 
Venturella on the ground that he was not the owner of the 
property. Plaintiff then brought an action seeking a reforma- 
tion of the policy to name him as the insured and to recover 
the amount due under the policy. The mortgagee and its sec- 
retary were joined as parties, but on exceptions filed by them 
the action was dismissed as to them. Defendant filed a supple- 
mental answer claiming that the mortgagee was a necessary 
party to the proceeding and that no final determination should 
be made unless it be joined. The amount of the mortgagee’s 
interest was settled and there was no dispute as to that. De- 
fendant claims, however, that if the mortgagee is not joined, 
a final determination will not be binding upon it. 


Recovery Limited—Reformation 


In Randazzo v. The Insurance Company of the State of 
Pennsylvania et al., reported at {[ 300,448, the Louisiana 
Supreme Court held that since the amount of the mortgagee’s 
interest was determined, the recovery in this action could be 
limited to the difference between that amount and the total 
amount claimed to be due under the policy. Since it is evident 
that the purpose of the insurance was to protect the interest 
of the mortgagee, the court further held that the failure to 
name plaintiff as the insured resulted from a mutual mistake 
and that reformation should be granted. 
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% FIRE AND CASUALTY 


Reformation of Insurance Contract.—Plaintiff’s petition seek- 
ing reformation of an insurance contract under which an 
action at law had previously been begun was allowed as 
an amendment to the original complaint, the proceeding to 
be treated as an action at law after the determination of 
the issue as to reformation. (Cohen, t.a. Stewart’s Jewelry 
Shop v. Globe Indemnity Co., U. S. Dist. Ct., E. Dist., Pa.) 
.. -§ 300,450. 











Mortgagee’s Interest in Policy.—Policy procured by mortga- 
gees of property that was totally destroyed by fire, the 
policy being for the purpose of protecting the interest of 
said mortgagees, was reformed so that the proceeds would 
be payable to the mortgagees and a money judgment was 
entered in their favor. (Whitney et al. v. National Fire Ins. 
Co. of Hartford et al., Mich. Supreme Ct.). . .§ 300,456. 










Insurance Covering Conditionally Sold Goods.—The condi- 
tional vendor of goods for whose benefit insurance was 
procured by the conditional vendee, the insurer being 
fully informed of the interest of both parties in said goods, 
was allowed to recover from the insurer which had paid 
the amount of the loss to the vendee who was insolvent 
and who appropriated the money. (Midwest Metal Stamping 
Co. v. Citizens Fund Mutual Fire Ins. Co., lowa Supreme 
Ct.).. .§ 300,457. 


Sole and Unconditional Ownership Clause.—An insured who, 
at the time of the issuance of a renewal policy under which 
recovery is sought, held only an equity of redemption in 
the property insured, could not recover under the policy on 
account of the violation of the sole and unconditional owner- 
ship clause. (Katzin v. Fidelity & Guaranty Fire Corp. of 
Baltimore, Md., Mich. Supreme Ct.)...{ 300,455. 


















































Use of Premises.—Words in policy stating that premises were 
occupied and to be occupied as a dwelling house were 
merely descriptive and did not constitute a limitation on 
the liability of the insurer in the event the premises were 
used for other purposes than that of a dwelling house. 
(Home Mutual Bldg. & Loan Assn. v. Northwestern National 
Ins. Co., Wis. Supreme Ct.)...{ 300,451. 


Explosion in Gasoline Warehouse—Fire Following.—There 
was no error in the court’s refusal to direct a verdict in 
favor of defendant where the evidence was such as to war- 
rant a finding against defendant on either the doctrine of 
res ipsa loquitur or the doctrine of general negligence. 
(Standard Oil Co. of N. J. v. Midgett et al., U. S. C. C. A,, 
4th C.)...7 300,454. 


Exception to Liability—Damage caused by escaping water 
when packing in valve of water pipe connected with hot 
water system blew out was held to be within the exception 
clause of the liability policy issued by defendant to plaintiff and 
no recovery could be allowed. (United States Casualty Co. 
v. Daugherty, Colo. Supreme Ct.).. . J 300,449. 


Assault by Dance Hall Employees.—An assault by the em- 
ployees of the assured upon a patron of a dance hall was 
held to fall within the coverage of a public liability policy 
which purported to cover accidental injuries and the insurer 
was held liable for the amount expended by the assured in 
defending and settling an action “* by said patron. 
(Archer Ballroom Co. of Neb., d.b.a. Chermot Ballroom v. 
Great Lakes Casualty Co., Wis. Supreme Ct.)... 300,452. 


Third Party Beneficiaries.—Plaintiffs brought suit against de- 
fendant insurer to recover for damage to a cargo of wool, 
caused by the negligence of the insured carrier. Plaintiffs 
did not sue the insured. The court held that the policy upon 
which this action was based was for the benefit of the 
owners of cargo as well as for the benefit of the insured 
carriers and, therefore, plaintiffs, as third party beneficiaries, 
could bring this suit directly against the insurer. (Huddle- 
ston et al., d.b.a. James C. Smith Hide Co. v. The Manhattan 
Fire and Marine Insurance Co., Kansas City Ct. of App., Mo.) 
.. .[ 300,461. 
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Suspension of Insurance.—Insurer’s denial of liability to mort- 
gagor of premises on ground that other insurance operated 
to suspend the original insurer’s liability was not well taken, 
and the insurer was not entitled to be subrogated to the 
rights of the mortgagee to which it paid the loss. (McAlpine 
et al. v. State Mutual Fire Ins. Co. of Michigan et al., Mich, 
Supreme Ct.).. . {| 300,458. 


Mailing of Notice of Assessment.—Although testimony of in- 
surer’s agent that he had mailed notice of assessment to 
plaintiffs was uncontradicted, jury was not bound thereby 
and its finding that such notice was not mailed was upheld, 
(Cuttle et al. v. Concordia Mutual Fire Ins. Co., Mich. Su- 
preme Ct.)...{ 300,459. 


Amount of Loss Misrepresented.—Under terms of policies, 
fraud of insured in misrepresenting the amount of the loss 
after the fire was held to relieve the insurers of liability 
under the policies. (Appa v. The Pennsylvania Fire Ins. Co, 
of Philadelphia, Pa. et al., Ill. App. Ct.)... 300,460. 


Jury’s Verdict.—The refusal of the trial court to find in favor 
of one plaintiff as against the defendant and in favor of the 
defendant as against the other plaintiff was error, the evi- 
dence warranting different findings in each case on the 
issue of contributory negligence. (Newburgh Transfer & 
Storage Co., Inc. v. The Pure Oil Co.; Firemen’s Ins. Co. v. 
Same, N. Y. Ct. of App.) . . . | 300,453. 


% NEGLIGENCE 


(Other than Automobile) 


Burns Caused by X-Ray Machine.—In a suit brought by plain- 
tiff, a surgeon, to recover damages for injuries to his fingers, 
the result of burns sustained while he was performing opera- 
tions on patients under the beam projected by an X-ray 
machine manufactured by defendant, the court denied a 


recovery on the ground that plaintiff was guilty of con- © 


tributory negligence as a matter of law. (O’Connell, Jr. v. 
Westinghouse X-Ray Co., N. Y. Supreme Ct., App. Div.) 
.. .§ 401,909. 


Utility Company’s Liability—Defendant utility company was 
held liable for injuries sustained by plaintiff as the result of 
inhaling carbon monoxide, the court holding that when 
defendant changed from the use of a lighter gas to a heavier 
gas, it was in duty bound to apprise its customers of the 
intended change, and to use every reasonable precaution to 
see that these persons had an opportunity to readjust their 
appliances for the use of the heavier type of gas. (Lone Star 
Gas Co. v. Bradford, Tex. Ct. of Civ. App.).. . 401,921. 


Drilling Operations on Oil Lease—Where plaintiff sued to 
recover damages for personal injuries sustained by him 
while he was working near a mud pump, operated by steam, 
on an oil lease on which defendant company was drilling 
a well, the court affirmed a judgment rendered against de- 
fendant under the doctrine of res ipsa loquitur. (Portilla 
Drilling Co. v. Miller et al., Tex. Ct. of Civ. App.) . . .1 401,919. 


Product Liability—Venue.—Plaintiff wife made bread from a 
package of flour manufactured by defendant, a foreign cor- 
poration having its registered office in Philadelphia. She 
sustained injuries as the result of swallowing a piece of 
glass contained therein. The court held that process against 
defendant was properly issued in Washington County, the 
place where the injury was inflicted, since the Business 
Corporation Law provides that process against a foreign 
corporation may be issued by the appropriate court in any 
county in which the corporation has its registered office, oF 
in the county in which the right of action arose. (Openbrier 
et al. v. General Mills, Inc., Pa. Supreme Ct.).. .{ 401,911. 


Lessor’s Liability —The failure of a lessor to make repairs in 
fulfillment of a contractual obligation to do so was held not 
to render him liable in an action in tort brought by the 
lessee or other person lawfully on the premises, for personal 
injuries suffered in consequence of such failure. (Soulia ¥. 
Noyes et al., Vt. Supreme Ct.). . . 401,906. 


Paragraph ({) numbers refer to the full opinion texts in the CCH Insurance Law Reporting Service units. 
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WEEKLY ADVANCE DIGEST OF CURRENT INSURANCE DECISIONS 
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Stores and Shops.—Plaintiff brought an action to recover dam- 
ages for injuries sustained as the result of falling over a box 
of sweet potatoes in the vestibule exit of defendant’s store. 
The court denied a recovery, holding that the box had not 
been in the exit passageway a sufficient length of time to 
charge the company with constructive notice of the obstruc- 
tion. (Robinson v. The Great Atlantic & Pacific Tea Co. et al., 
Mo. Supreme Ct.). . ./ 401,907. 


Customer Injured.—The trial court was held to have erred in 
granting defendant a new trial in a suit brought by plaintiff 
to recover damages for injuries sustained while she was 
buying meat in defendant’s meat market, when her arm 
came in contact with a hot metal plate on the top of de- 
fendant’s show case. (Kerby v. Schindell, d. b. a. People’s 
Meat Market, Kansas City Ct. of App., Mo.)...{ 401,915. 


Customer’s Fall on Stairway.—In a suit brought by plaintiff 
to recover damages for injuries sustained when she slipped 
and fell on a stairway in defendant’s store, the court held 
that the questions of whether plaintiff was in the exercise 
of due care, whether defendant was negligent in failing to 
have hand rails on the stairway, and whether such failure 
was the proximate cause of plaintiff’s injury, were for the 
determination of the jury. Judgment for plaintiff was 
affirmed. (Doran v. Boston Store of Chicago, Ill. App. Ct.) 

. 401,922 


Liability of: Bowling Alley Proprietor.—Plaintiff brought an 
action to recover damages for injuries sustained when he 
slipped and fell on a bowling alley, catching his foot in a 
two-inch space between the floor and the bottom of the 
return trough. The court refused to hold defendant bowling 
alley proprietor liable on the ground that he had violated 
the pores of the Wisconsin “safe place” statute. (Sykes 
et al. v. Bensinger Recreation Corp., U. S. C. C. A., 7th C.) 

.. .§ 401,908. 


Invitees—Obvious Defects.—In a suit brought by plaintiff to 
recover damages for personal injuries sustained as the re- 
sult of slipping on defendant’s premises, plaintiff excepted 
to a statement contained in the charge to the jury relative 
to defendant’s liability for obvious defects, if plaintiff were 
an invitee. The court held that when this statement was 
considered in the light of the evidence in the case and the 
charge as a whole, it was‘ sufficiently favorable to plaintiff. 
(Mulkern v. Eastern Steamship Lines, Inc., Mass. Supreme 
Jud. Ct.).. .§ 401,914. 


Business Invitee Injured.—Plaintiff, a business invitee, recov- 
ered a judgment for injuries sustained when he stepped into 
a hole in the floor of a toilet room on defendant company’s 
premises. (Seavy v. I. X. L. Laundry Co. et al., Nev. Supreme 
Ct.). . ._] 401,920. 


Fire Caused by Sparks from Train.—The trial court erred in 
directing a verdict in favor of defendant in an action for 
damages for the destruction of plaintiff’s barn by fire, plain- 
tiff’s evidence being sufficient to make out a prima facie case 
on plaintiff’s claim that the fire was communicated by sparks 
from defendant’s passing engine. (Calzavara et al. v. Scand- 
rett et al., Trustees, Chicago, Milwaukee, St. Paul & Pacific 
Rd. Co., Ill. App. Ct.).. .{ 401,923. 


Switching Operations.—Plaintiff, a watchman who was struck 
by a freight car while defendant’s employees were engaged 
in switching operations, was denied a recovery for the 
injuries sustained on the ground that he had failed to estab- 
lish actionable negligence on the part of defendant. (Landes 
v. Thompson, Trustee and Recr. for Missouri Pacific Railroad, 
Kansas City of App., Mo.).. .f 401,916. 


Injured While Alighting from Street Car.—Plaintiff, a passen- 
ger on defendant’s street car, brought an action to recover 
damages for injuries sustained while she was alighting from 
the car. Judgment was entered in plaintiff's favor, the jury 
finding that the motorman caused the step of the car to rise 
while plaintiff's foot was still resting upon it. (Dallas Railway 
& Terminal Co. v. Goss, Tex. Ct. of Civ. App.).. . 401,917. 


Paragraph ({) numbers refer to the full opinion texts in the CCH Insurance Law Reporting Service units. 


Carrier’s Liability—In a suit brought by plaintiffs to recover 
damages for injury to a shipment of cattle, the court held 
that defendant carrier failed to meet the burden of exculpat- 
ing itself from negligence and, therefore, presumptive negli- 
gence in the handling of the cattle in transit prevailed. 
(Texas & New Orleans Railroad Co. v. Lide et al., Tex: Ct. 
of Civ. App.)... 401,918. 


Fall from Joist.—Plaintiff, an employee of a sub-contractor, 
brought an action against the general contractor to recover 
damages for injuries sustained when he fell from a joist, 
one of a series which had been set up by defendant and 
which plaintiff had been using for scaffolding, a purpose for 
which it was not intended. Recovery was denied on the 
ground that the evidence failed to show any negligence on 
the part of defendant but, instead, showed that plaintiff was 
guilty of contributory negligence. (Scott v. George A. Fuller 
Co. et al., Calif. Dist. Ct. of App.). . .§ 401,910. 


Liability of Construction Company.—Plaintiff, an attendant at 
a gasoline station, was struck by pieces of flying wire while 
sefvicing an automobile. At that time defendant construc- 
tion company was engaged in installing wires in under- 
ground conduits, reached by a pit in the street, with a 
manhole entrance about 98 feet distant from where plaintiff 
was injured. The court denied plaintiff a recovery for the 
injuries sustained on the ground that he failed to prove 
that defendant was guilty of actionable negligence proxi- 
mately causing his injury. (Schultz v. Sollitt Construction 
Co. et al., Mich. Supreme Ct.).. . 401,912. 


Fall of Street Light Pole.—Plaintiff’s decedent was fatally in- 
jured when a street light pole owned by defendant munici- 
pality fell and struck him. In a suit brought to recover 
damages for his death, the court held that even though the 
city was performing a governmental function in lighting 
its street, the common law doctrine of municipality im- 
munity would have to yield to a specific statutory liability 
imposed on defendant for failure to maintain its streets in 
a condition reasonably safe for travel. (Rufner, Admr. v. 
City of Traverse City, Mich. Supreme Ct.).. . 401,913. 


* LIFE 


Burial Association—Insurance Business.—A statute authorizing 
the organization of burial insurance associations as benevo- 
lent societies and exempting such associations from the 
general insurance laws was held to be unconstitutional and 
void, the business of the association being that of insurance 
for profit and not benevolent in any sense of the word. 
(State of Mo. ex rel. Williamson v. Black et al., Mo. Supreme 
Ct.). . .§ 501,703. 


Date from Which Disability Benefits Payable.—A clause in a 
policy providing that disability shall be permanent when it 
has existed continuously for three months does not relieve 
the insurer from liability for disability benefits during that 
three month period, but adds a presumption to assist the 
insured in making proof of total and permanent ee. 
(Marshall, Admr. v. Equitable Life Assur. Society, U. 5S. 
C. C. A., 6th C.).. . J 501,704. 


Application of Payments.—The finding of the jury that certain 
payments made to the insurer were to be applied to the 
policy held by plaintiff's father, now deceased, rather than 
to plaintiff's policy was warranted under the evidence and 
judgment in favor of plaintiff for the amount of the policy 
was affirmed. (Hill v. The Connecticut Mutual Ins. Co., 
Kansas City Ct. of App., Mo.). . .7 501,709. 


Death from Sunstroke.—Under the Missouri law, death result- 
ing from sunstroke was held to be accidental within the 
terms of a policy providing for double indemnity benefits. 
Interest could be recovered from the date of proof of acci- 
dental death and demand for double indemnity, but could 
not be allowed from the date of death. (New York Life Ins. 
Co. v. Griesedieck, U. S. C. C. A., 8th C.).. . 501,705. 
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Suicide—Where evidence is such as to allow no other conclu- 
sion but that the insured took her own life, a judgment for 
the beneficiary of a policy for double indemnity benefits 
provided for accidental death was error. (American National 


Ins. Co. v. Williams et al., Tex. Ct. of Civ. App.) . . .§ 501,706. 


Knife Wound.—The jury were warranted in believing the testi- 
mony of the insured’s wife to the effect that she did not 
intend to stab him and that the knife wound was inflicted 
when she attempted to defend herself when the insured 
attacked her. (Mahar, Admx. v. Metropolitan Life Ins. Co., 
N. Y. Supreme Ct., App. Div.)... 501,715. 


Insanity of Insured.—In order to recover under a beneficiary 
certificate which plaintiff claimed was cancelled at a time 
when the insured was insane, plaintiff must prove such 
insanity and the insurer’s knowledge thereof, or in the 
absence of such knowledge, that plaintiff offered to restore 
the status quo under the contract. (Byers v. The Security 
Beneficiary Society, Kansas City Ct. of App., Mo.).. 
q 501,710. 


Change of Beneficiary—Incapacity of Insured.—Jury’s finding 
on special issues that the insured was not of sound mind 
when he requested the last change of beneficiary requested 
by him and that the mark made by him on the request for 
the change was made by another guiding his hand while 
he held a pen warranted a finding in favor of the beneficiary 
named under the prior certificate. (Moore et al. v. Moore, 
Tex. Ct. of Civ. App.)... 501,712. 


Temporary Confinement in Hospital.—The temporary confine- 
ment of the insured in a hospital for the purpose of taking 
an X-ray of his stomach did not amount to treatment or 
observation within the meaning of the application wherein 
the insured had stated that he had never been in a hospital 
for treatment or observation. (Rodriguez v. W. O. W. Life 
Ins. Society, Tex. Supreme Ct.).. . 501,708. 


Cancellation of Policy.—An insurer whose policy was obtained 
under misrepresentations and contained a clause providing 
for incontestability after the policy was in force for two 
years except for non-payment of premiums, was entitled 
to equitable cancellation of such policy where it brought its 
action within the two year period. (Equitable Life Ins. Co. 
of Iowa v. Mann, Exrx., lowa Supreme Ct) .. .§ 501,713. 


Burden of Proving Reinstatement.—An insured who claimed 
that the insurer reinstated his policy after he had defaulted 
was bound to prove such reinstatement and in the absence 
of such proof could not recover disability benefits claimed 
to be due under the policy. (Aetna Life Ins. Co. v. Kepler, 
usc. CA, Bh GC)... Foes. 


Res Judicata.—A judgment by an appeal court reversing the 
judgment of the trial court, but not remanding the case, was 
held to be a determination of the matter and res judicata 
of a subsequent action on the same policy. (State of Mo. 
ex rel. Metropolitan Life Ins. Co. v. Hughes et al., Mo. Su- 
preme Ct.)...9 501,711. 


Plenary Action for Possession of Policy.—In plenary suit by 
insured’s trustee in bankruptcy seeking to recover the policy 
and to have the insurance company directed to pay to him 
the cash surrender value of said policy, the court held that 
the question as to whether there had been an equitable 
assignment of the policy was one of law and fact and the 
motion to strike was denied. (Milkman, Trustee v. Aetna 
Life Ins. Co. et al., U. S. Dist. Ct., E. D., N. Y.)...9 501,702. 


Action on War Risk Policy Barred.—Failure of the insured to 
file an action for disability benefits claimed by him, within 
the time allowed by statute, warranted the court below in 
sustaining a motion to dismiss his complaint on the ground 
that his right was barred by the statute of limitations. 
(Sullivan v. United States of America, U.S. C. C. A., 7th C.) 
.. .§ 501,701. 
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Disability of Veteran—Testimony of expert who said that he 


believed that the insured was totally disabled at the time 
of his release from the army was properly admitted and 
evidence was sufficient to warrant a finding in favor of plain- 
tiff on behalf of the veteran in an action for disability bene- 
fits. (United States of America v. Cannon, Guardian, U. S. 
C.C. A, it C).. FSOi ay. 


% AUTOMOBILE *% 


Insurance Coverage—Prejudicial Argument.—Where a policy 


covering a truck owned by a city excluded the truck from 
coverage while it was rented or leased, the court held as a 
matter of law that the truck did not come within the exclu- 
sion clause while it was being used in connection with a 
W. P. A. project in the city. An argument to the jury in 
which it was intimated that the insurer always rushed an 
adjuster to the scene of the accident to get statements from 
witnesses was held prejudicial, (Plautz v. Kubasta et al., 


Wis. Supreme Ct.).. .{[ 703,771. 


Unauthorized Practice of Law.—A judgment restraining de- 


fendant motor club from engaging in specified activities in 
the operation of its Department of Claims and Adjustments, 
held by the trial court to constitute the practice of law, was 
modified and affirmed on appeal. (American Automobile 
Association, Inc. v. Merrick et al., U. S. Ct. of App., D. C.) 
.. .§ 703,762. 


Guests or Occupants.—Where plaintiff’s decedent, while riding 


as a guest in a car owned by one of the defendants and 
driven by another defendant, was fatally injured when the 
car crashed into a tree, the court denied a recovery on the 
ground that plaintiff failed to establish gross negligence or 
wilful and wanton misconduct on the part of defendants. 
(Bushie, Admx. v. Johnson et al., Mich. Supreme Ct.)... 
{ 703,753. 


Collision with Electric Light Pole—The minor plaintiff sus- 


tained injuries when the automobile in which she was riding 
as a guest collided with an electric light pole located almost 
in the center of the northbound traffic half of a highway. 
The pole had been erected by defendant light company 
under a permit issued by defendant city. Judgments entered 
against both defendants in a suit brought by the minor and 
her mother to recover damages caused by the accident were 
affirmed on appeal. (Farrelly et al. v. City of Pittsburgh et al., 
Pa. Supreme Ct.).. .§ 703,758. 


Vehicle Skidding Off Road and Overturning.—Plaintiff was 


injured when the automobile in which he was riding skidded 
off the highway, descended into a parallel ditch and over- 
turned twice. The driver was held responsible, the court 
finding that he was guilty of inattention and driving on 
slippery pavement at excessive speed. (Harrelson v. McCook, 
La. Ct. of App.).. .] 703,765. 


Approaching Car Collision—New Trial—wWhere the plaintiff 


testified that a collision between his automobile and a truck 
was caused by the truck’s crossing the center line of the 
highway as it came around a curve, but numerous witnesses 
for defendant testified that the accident occurred when 
plaintiff lost control of his car and zig-zagged down the 
highway, a judgment for plaintiff was reversed and a new 
trial was ordered on the ground that the verdict was against 
the weight of the evidence. (Williams v. Mac Sim Bar Paper 


Co., Mich. Supreme Ct.). . .] 703,750. 


Bicyclist Killed—Comparative Negligence—Whiere there was 


no evidence to contradict the defendant’s statement that he 
was driving his automobile on the right side of the road 
and that the bicyclist suddenly approached from the opposite 
direction and collided with the right side of the car, and 
there was no evidence to show that defendant was negligent 
in the matters of lookout and management of his car, the 
jury was not warranted in finding that the defendant was 
guilty of negligence which was a cause of the collision. 
(Batura v. Schwersinske et al., Wis. Supreme Ct.) . . .] 703,767. 


Paragraph ({) numbers refer to the full opinion texts in the CCH Insurance Law Reporting Service units. 
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AUTOMOBILE—Continued 


Motorist Blinded by Approaching Lights—When a driver is 
temporarily blinded by the lights of an approaching car it 
is his duty either to stop until his vision is restored, or 
reduce his speed and have his car under such control that 
he can stop immediately if necessary. Failing in this duty, 
defendant was held responsible for injuries sustained by a 
pedestrian who was struck by his automobile while walking 
along the road. (French v. Nelson, Vt. Supreme Ct.).. 
1 703,772. 


Right of Way at Intersection—The statutes, giving persons 
approaching intersection from the right the right of way, 
do not apply when a vehicle approaching from the left has 
time to reach the line of crossing before the vehicle on the 
right reaches the intersection. The jury’s verdict, holding 
one approaching from the right responsible for a collision, 
was upheld. (Partridge v. Enterprise Transfer Co., Ill. App. 
Ct.).. .§ 703,764. 


Car Turning Left at Intersection —Plaintiff recovered com- 
pensation for injuries sustained when the automobile in 
which she was riding was turned left at an intersection and 
collided with defendant’s automobile which was approaching on 
the intersecting street. The evidence was conflicting and 
it could not be said that the jury’s verdict was so manifestly 
against the weight of the evidence-as to require a reversal. 
(Cwiklinski v. Chapliski, Ill. App. Ct.)... 703,776. 


Bus Passenger Injured.—Traveling down a slippery hill, de- 
fendant’s bus driver stepped on his brake and the bus 
skidded; the driver backed the bus partially off the highway 
where it was struck by an automobile which approached 
from the rear. In an action by an injured bus passenger, it 
was held error to direct a verdict for defendant after plain- 
tiff’'s opening statement, the question of the bus driver’s 
negligence being one for the jury. (Farewell v. Interstate 


Busses Corp., Mass. Supreme Jud. Ct.)... {| 703,757. 


Lookout, Control and Speed of Bus.—A bus collided with an 
automobile which approached from the opposite direction, 
passed a truck on acurve and shot across the road. There being 
no evidence to support the jury’s findings that the bus driver 
was negligent in respect to lookout, control and speed, the 
automobile driver’s insurer was held responsible for injuries 
suffered by bus passengers and for damages sustained by 
the owner of the bus. (Dekeyser v. Milwaukee Automobile 
Ins. Co. et al.; Driscoll v. Same; Sullivan v. Same; Wis. 
Power & Light Co. v. Milwaukee Automobile Ins. Co., Wis. 
Supreme Ct.).. . | 703,770. 


Adequacy of Warning Signs.—Under New York law, a railroad 
must operate a train with a caution commensurate with 
the danger, but it is not liable for failing to install warning 
signs at the crossing itself. An inadequate sign, or no sign 
whatever, will not support a recovery by an injured motor- 
ist, if the train be carefully operated. (Cmuk v. Lehigh 
Valley R. R. Co., U. S. C. C. A., 2nd C.).. .9 703,747. 


Crossing Collision—Contributory Negligence.—A motorist who 
was struck by a train when he drove over a familiar cross- 
ing at an excessive rate of speed, his view of the tracks 
being unobstructed, was contributorily negligent as a matter 
of law. (Benaway v. Pere Marquette Ry. Co., Mich. Supreme 
Ct.).. .§ 703,749. 


Lookout at Railroad Crossing.—If there is a point between the 
obstruction and the track which gives opportunity to see, 
it is the duty of the traveler to look and it was a neglect of 
this duty that barred plaintiff’s recovery for injuries sus- 
tained when his truck was struck by a train. (Rischeck v. 
Lowden et al., Trustees, et al., Mo. Supreme Ct.).. .§ 703,751. 


Coal Falling from Train.—A motorist using an underpass was 
allegedly injured when coal fell from an overhead train. The 
doctrine of res ipsa loquitur was applicable and the jury’s 
verdict holding defendant railway responsible for the acci- 
dent, was upheld on appeal. Litigation arose in Kentucky. 
(Norfolk & Western Ry. Co. v. McKenzie, U. S. C. C. A, 
6th C.)... 703,756. 


Railroad Crossing Collision.—Plaintiff’s husband, a railroad 
employee, met his death as the result of a collision between 
a train and a truck. The deceased was riding on a tank 
car comprising part of the train and was crushed beneath 
the wreckage when the tank car overturned. The court held 
that both defendant railroad company and defendant trans- 
portation company, owner of the truck, were guilty of negli- 
gence proximately causing the accident, and that the neg- 
ligence of the truck driver in failing to yield the crossing 
to the train was not, as contended by defendant railroad, 
the sole proximate cause. (M. K. T Ry. Co. of Tex. v. 
McKinney et al., Tex. Supreme Ct.).. .§ 703,761. 


Comparative Negligence.—Where a collision occurred between 
an automobile and a train at a time when visibility was 
poor, the view was obstructed, and there was no light or 
bells at the crossing, it was error for the court to rule as a 
matter of law that the negligence of the automobile driver 
was greater than that of the operators of the train. (Geier, 
Admx. v. Scandrett, Wis. Supreme Ct.). . .f 703,768. 


Culvert Removed from Abandoned Portion of Highway.— 
Plaintiff was injured when the automobile in which he was 
riding ran into a ditch left by the removal of a culvert from 
that portion of a highway which had been formally aban- 
doned by defendant town. He was denied recovery from 
defendant, there being no cause of action stated. (Karle v. 
Town of Commonwealth, Florence County, Wis., Wis. Su- 
preme Ct.)...{ 703,769. 


Municipality’s Liability—In a suit brought by a motorist who 
was injured as a result of a hole in the street, the city 
sought to escape liability on the ground that the street had 
been taken over as a part of the highway system of the 
state. The evidence, however, was insufficient to show that 
the street had been taken over by the state and the city was 
held liable for failure to keep it in repair. (Koppert v. 
City of Chicago, Ill. App. Ct.)...] 703,778, 


Unsafe Bridge—Manner of Operation.—Plaintiff was injured 
when the leaf of a drawbridge rose under his car. The 
court held as a matter of law that the accident was caused 
by the negligent operation of the bridge, not solely by any 
unsafe condition of the bridge, and therefore plaintiff could 
not recover against the municipality. (Sylvester v. City of 
Milwaukee, Wis. Supreme Ct.).. .§ 703,777. 


Course of Employment.—A truck driver who was hired to haul 
logs, furnishing his own truck and gasoline and boarding 
near the place of his employment, was not on his employer’s 
business when he started for home to spend the week-end 
and to get tire chains for his truck. (Vitaioli v. Berklund 
et al., Mich. Supreme Ct.).. . 703,748. 


Respondeat Superior.—Defendant hired one Brown to dis- 
tribute newspapers to carriers and to deliver papers to sub- 
scribers; it did not direct the method of Brown’s performance. 
Holding that Brown was an independent contractor, the court 
refused to hold defendant responsible for the negligent opera- 
tion of an automobile by Brown’s assistant. (Bass et ux. v. 
Kansas City Journal Post Co., Mo. Supreme Ct.).. .[ 703,752. 


Child Struck by Backing Vehicle—Defendant’s motion for a 
directed verdict was held to have been properly denied in a 
suit brought by plaintiff, a minor, to recover damages for in- 
juries caused when he was struck by defendant’s backing auto- 
mobile. (Callahan v. Disorda, Vt. Supreme Ct.).. .{[ 703,755. 


Pedestrian Injured.—Plaintiff, a pedestrian who was struck by 
defendant’s car while crossing a street, was denied a recovery 
for the injuries sustained on the ground that she was guilty 
of contributory negligence. (Repplinger v. Hajek, Minn. Su- 
preme Ct.)... 703,759. 


Parked Vehicle Struck.—Suit was instituted to recover com- 
pensation for personal injuries and death sustained by the 
occupants of an automobile parked partially off the road 
when said car was struck by a truck. Although the occu- 
pants of the car were negligent, the employer of the truck 
driver was held responsible for the reason that the truck 
driver had a last clear chance to avoid the accident. (Rector 
et al. v. Allied Van Lines, Inc., et al.; Harry Rogers, Jr. v. 
Same; Mildred Rogers v. Same, La. Ct. of App.).. .] 703,774. 


Paragraph ({) numbers refer to the full opinion texts in the CCH Insurance Law Reporting Service units. 
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AUTOMOBILE—Continued Vacation and Setting Aside of Judgment.—The trial court va- 
cated and set aside a judgment dismissing plaintiff's com- 
Setting Aside of Verdict.—In a suit brought by plaintiff to re- plaint for damages arising out of an automobile collision and 
cover damages to his car alleged to have been caused by also set aside the verdict and granted a new trial. Under 
defendant’s negligence, the action of the trial court in setting the circumstances of the case, the order so far as it set aside 
aside a verdict returned in favor of plaintiff on the grounds the verdict and granted a new trial was ineffective, but the 
that it was excessive and contrary to the evidence was held setting aside of the judgment was not void. (Volland v, 
to constitute an abuse of discretion. (Cote v. Boise, Jr., Vt. McGee et al., Wis. Supreme Ct.)... 703,766. 
Supreme Ct)... .1 703,754. Joinder of Parties —In a suit brought by a plaintiff who was 
injured when the automobile in which he was riding collided 
with defendant’s automobile, defendant sought to join, as 
a third-party defendant, the driver of the other automobile. 
Since in the ultimate outcome of the suit, a joint tort might 
be established and proper service was had against the third- 
party defendant, the federal court allowed the joinder even 


Minor Injured.—Where plaintiff, a minor, appealed from an 
order denying her motion for a new trial, judgment for 
$750.00 having been entered in favor of plaintiff, the court 
held that the prayers granted on the part of plaintiff put 
her > adequately before the jury — a to _ 
right of recovery and the measure of damages. ere inade- though said third-party defendant resided in the same stat 
quacy of damages, as awarded by a jury, is not a basis for - So : — F , oo a 
an appeal unless such inadequacy is coupled with error. P. : 08773 (Sussan v. Strasser, U.S. Dist. Ct., E. D. of 
(Riley v. Naylor, Md. Ct. of App.).. ./ 703,763. weeny _— 


New Trial Because of Inconsistent Statements.—Plaintiffs’ tes- 
Default Judgments.—The trial court was held to have erred timony at the trial was inconsistent with statements made 
in rendering final judgment, by default, against defendant by them to an insurance investigator prior to the trial. A 
at a time when there was pending, undisposed of, an applica- new trial was granted, and to the second trial plaintiffs repu- 
tion for change of venue. (Carpenter v. Alton Railroad Co., diated the statements made to the investigator. The court 
Kansas City Ct. of App., Mo.)...{ 703,760. refused to grant a third trial, holding that upon the second 
trial defendants were fully advised of the change in attitude 
of the witnesses. (Losching et al. v. Fischer et al., Wis. Su- 

preme Ct.)...{ 703,778. 


Paragraph (7) numbers refer to the full opinion texts in the CCH Insurance Law Reporting Service units. 
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